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The Honorable Joseph P. Kennedy, II
U. S. House of Representatives

1210 Longworth House Office Building
Washington, D.C. 20515-3512

Dear Congressman Kennedy:

Thank you for your recent correspondence addressing the
Cable Act of 1992 and the Commission’s implementing rules. The
FCC has recently taken significant steps to refine its
regulations and otherwise guide the cable industrxry in its
transition to regulation. These recent actions will better serve
the goals of ensuring reasonable rates and encouraging
competitive growth and innovation.

On February 22, 1994 the FCC adopted new rate regulations
for regulated cable services which are expected to be effective
mid-May 1994. The enclosed press releases explain further the
newly adopted rate regulations. Briefly, the new rate
regulations will provide for a revised benchmark rate and rules
and procedures allowing cable operators to present cost-of-
service showings.

Specifically, the new rate regulations require that prices
for regulated services of all cable systems be lowered 17 percent
from September 30, 1992 rates. Cable operators who operate below
or less than 17 percent above the new benchmark and small cable
operators will have a transition period during which they will
not be required to lower their prices by the full 17 percent
pending the completion of cost studies. In addition, if a cable
operator believes that its costs of service are unusually high,
the cable operator may request relief from application of the new
benchmark rates by making a cost-of-service showing. In this
instance, the cable operator’s rates will be based on interim
rules setting forth allowable costs and a reasonable return on
the allowable ratebase.

.In order to provide sufficient time for the Commission,
local franchising authorities, and cable operators to implement
the new rules, the FCC has extended a cable rate freeze until
May 15, 1994. Under the freeze, the average monthly subscriber
bill for cable services and associated equipment subject to rate
regulation under the Cable Act of 1992 may not increase above the
level determined under rates in effect on April 5, 1993. No
change in rates is permitted that increases an operator’s average
subscriber revenues. However, operators may change (raise or
lower) individual rate components such as specific tier or
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equipment charges in order to come into compliance with the new
cable rules. Nothing in the FCC’'s rules requires cable systems
to raise their rates for any service or any piece of equipment
rented to subscribers.

Also on February 22, 1994, the FCC announced an experimental
upgrade plan to encourage industry investment in new services.
Specifically, operatcrs will be given rate flexibility for some
established period of time in setting rates for new services.
Operators that elect to use this plan will commit to maintaining
rates for their current regulated services, including the basic
service tier, at current levels. Operators also will commit to
maintaining at least the same level and quality of service,
including the program quality of their current regulated
services. The incentive is generated by giving the operator
flexibility in setting rates for new services and capabilities.
If the operator invests wisely and introduces services that meet
customer needs, it gains the opportunity to achieve higher
profits.

The Commission is aware that both local franchising
authorities and consumers have questions about these changes. As
part of an aggressive outreach and education effort, the
Commission released a Cable Services Bureau contact list
containing the names and telephone numbers of staff members. We
encourage local franchising authorities and consumers to contact
the Commission, and I urge you to make this list available to
your constituents. A copy is enclosed.

I very much appreciate your support and thank you for taking
the time to share your views and concerns with the Commission.

Sincerely,

Reed E. Hundt
Chairman

a
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CABLE SERVICES BUREAU CONTACT LIST

For questions about:

Cable rates

Cabie rase complaints

Programming

Customer service

Home wiring

Indecency and obscenity

Leased access

Program access

Must-carry and retransmission consent
Ownership

Call the regional team for the state in which the cable system is located:

Ragion 1 — Northesesaen United Stases: CALL (202) 416-0859. [Includes Maine, New
Hampehire, Vermont, Massachusetts, Rhode isiand, Coamscticut, New York, Pennsylvania,

New Jersey, Delaware, Maryland, West Virginia and the District of Columbia.]
Ask for: Mark Bollianger, Maura Canerill, Lysn Craims, Paul Glenchur, Lisa Higginbotham,
Diane Hofbauer, John Norton, Jeffrey Steinberg, Larry Walke, Steve Weingarten or Mary

Woytek.

Region 2 — Southern Unised States: CALL (202) 416-0060. [Inciudes Virginia, North
Carolina, South Carolisa, Keasucky, Teamsssss, Georgia, Floride, Alabama, Mississippi,
Louisiana, Texas, Arkamsas, Puerto Rico and the U.S. Virgia Isiands.]

Ask for: Jobn Adams, Libby Beaty, Hugh Boyie, Julia Buchesan, Paul Gallant, Angela
Green, Leora Hochstein, Eli Johnson, Joel Kaufiman, Nina Sandman or Joau Spencer.

Ragion 3 — Cansral LUinised Stages: CALL (202) 416-0876. [Inchedes Ohio, Michigan,
Indiana, llincis, Wiscensia, Minnesota, North Dakota, South Dakota, Nebraska, Iowa,

Kansas, Missouri aad Oldahoma. ]
Ask for: Deren Beaxi, Paul D'Ari, Rebecca Dorch, Carolyn Fleming, Richard Kalb, Mindy
Litsell, Brent Olson, Prank Stillwell, Brett Tarmutzer or Amy Zoslov.

Ragion 4 — Wessarn United Stases: CALL (202) 416-0953. ([Inciudes Washington, Montana,
Oregon, Idaho, Wyoming, California, Nevada, Utash, Colorado, Arizona, New Mexico,
Alaska, Hawiii, Guam and the Marshall Islands.)

Ask for: Barrett Brick, Susan Cosentino, Kathy Frasco, Aaron Goldschmidt, Ed Hearst,
Meryi Icove, JoAnn Lucanik, David Roberts, Alan Thomas or Andrea Williams.
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For questions about:

o Equipment compatibility
o Signal leakage

Call Michael Lance or John Wong at (202) 416-0903.

For questions about the Commission's cable television seminars, call:

Boston seminar: Fran Renehan, (617) 770-4023 #7

Chicago seminar: Chris Jelinsk, (708) 298-5401

Kansas City, MO seminar: Karen Raines, (316) 353-8201

San Francisco seminar: Amy Freundlich or Kate Hora, (510) 732-9046
Washingeon, D.C. regional seminar program contact:

Cynthia Ward Jeffries, (202) 416-0902

O 00 0o

To request cable programming service rate complaint forms, franchising authority
certification forms, and FCC Form 393, call:

o Cable Reference Room, (202) 416-0919.

For assistance in compieting subscriber cable programming service rate complaint forms,
call:

o Customer Assistance Hotline, (202) 416-0902.

For assistance with fraachising authority certification questions, call:

-0 Franchising Authority Hotline, (202) 416-0940.




g
s'ﬂ

N

e
© NEWS

RAecorded teling of reiesses and lexte

FEDERAL COMMUNMICATIONS COMMISSION
1919 M STREET, N.W.
WASHINGTON, 0.C. 20554

News media nformaeton 202 / 832-5050

202/ 432-0002

TAS 4 30 AGIICIS SAABUACEMEnt ot COMmmuanon aCLOn Aesse af e full teat ot & Commmsion order
constitLtes attecial action See MCl ¢« FCC S1SF 20 388 (0 C Cuc rere

EXECUTIVE SUMMARY

February 22, 1994

Implementation of Sections of the Cable Television Consumer
Protection and Competition Act of 1992;

Report and Order and Further Notice of Proposed Rulemaklng

MM Docket No. 93-21% y\ .

)

The Commission today announces its adoption of interim rules
to govern cost of service proceedings initiated by cable
operators. The Commission anticipates that most cable operators
will set rates by applying the revised compecitive differential
approach announced today, racher than through the cost of service
apprcach. It recognizes, however, that the cost of service

approach may be appropriate for some operators. The interim cost

of service rules are carefully designed to ensure that
subscribers are charged reasonable rates, and that cable
operators have both the opportunity for adequate recovery, and
incentives to upgrade their systems and introduce new services

and capabilities.

Cost of service proceedings may be elected by cable
cperators facing unusually high costs. Those operators will have
their rates based on their allowable costs, in a proceeding based
on principles similar to those that govern cost-based rate
regulation of telephone companies. Under this methodology, cable
operators may recover, through the rates they charge for
regulated cable service, their normal operating expenses and a
reasonable return on investment.

Requirements Governing Ratebase

included as part of “p an: zn servicc,' thc larg.sc component of
the ratebase, plant must be used and useful in the provision of
regulated cable service, and must be the result of prudent
investment. Under these standards, the plant must directly
benefit the subscriber and may not include imprudent, fraudulent,
or extravagant outlays.

i Plant in service will
generally be valued at its cost at the time it was originally
used to provide requlated cable service. In order to permit a
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simplified method of cost valuation in the case of systems that
were acquired by the current operator, plant may be valued at the
book cost of tangible assets and allowable intangible assets ac

the time of acquisition.

Excess Acguisition Costs: Acquisition costs above book

value are presumptively excluded from the ratebase. The
Ccmmission believes that, in most cases, excess acquisiticn costs
such as "goodwill" represent the value of the moncpoly rants the
acguirar hoped O earn durlng the pericd when the cable system
was 2ffectively an unregqulated monopoly. These monopoly rents
would not be recoverable from customers where effective
competition exists, the touchstone for rate regqulation under the
Cable Act. The Commission also recognizes that there may be
sicuations where operators could make a cost-based showing to
rebut a presumption of excluded acquisition costs. The,
Commission will consider such showings under certain "

circumstances.

Some costs incurred
after original costs and some intangible, above-bock costs may be
allowed. For example, cable operators may have incurred start-up
losses in the early years of operating their systems. The
Commission will permit reasonable start-up losses to be added to
‘original costs recoverable by the operator, limited to losses
actually incurred during a two-year start-up period and amortized
over a period no longer than fifteen years. Certain other
intangible acquisition costs above book value, including costs of
obtaining franchise rights and some start-up organizational costs
such as costs of customer lists, will also be allowed. Other
intangible acquisition costs will be presumptively disallowed.
Carriers may challenge this presumption, however, by showing a
direct relationship between the costs incurred and benefits to

customers.

Blant Undar Coamstruction: Valuation of “plant under
construction® will use a traditional capitalization methed.
Under this approach, plant under coastruction is excluded froa
the ratebase. The aperator capitalizes an allowance for funds
used during construetion (AFUDC) by including it in the cost of
construction. Whea plant is placed into service, the regulated
portion of the coet of construction, including AFPUDC, is included
in the ratebase and recovered through depreciation.

Cash ¥Working Capital: The Commission expects to allow
operators flexibility in chooceing a method of determining the
costs of funding day-to-day operations, as embodied in cash
workirtg capital. Because cable operacors generally bill for
regulated services in advance, the Commission will presume zero
cash working capital. Operators may use cne of several methods
for overcoming this presumption, including the Simplified Method
for telephone carriers in Section 65.820(e) of the Commission’s

2



Rules.

- i v
Abandonment: A cable operator may include in the ratebase excess
capacity that will be used for regulated cable service within one
year., Cost overruns are presumptively disallowed, but operators
may ovarcome this presumption by showing that the costs were

= -~

crucdencly tacurrad. Costs assoclated with premature abandonment

of plant are recoverable as operating expenses, amortized over a
term equal to the remainder of the original expected life.

Permitted Expenses

Cperating Expenses. The Commission adopts standards thac
will permit operators to recover the ordinary ooeratlnéxexnenses

incurred in the provision of regulated cable services.

Depreciaticon. The Commission will not prescribe cable
system depreciaction rates, but will evaluate the reasonableness

of depreciation rates submitted by cable operators.

Taxeg. Corporations may include an allowance for income

' taxes at the statutory rates in their cost of service showings.
Subchapter S corporations, partnerships, and sole proprietorships
may also include an allowance for taxes based on earnings
retained in the regulated firm.

Rate of Return

The Commission establishes an interim industry-wide rate of
return of 11.25% for presumptive use in cable cost of service
proceedings. It solicits comment on whether this interim rate
should be made permanent.

Rate Development and Cost Support

Accouncing Resiiremsnts: The Commission adopt- a summary
list of accounts, and requires cable SYStem operators Co support
their cost of service studies with a report:of their revenues,
expenses, and investments pursuant to that list of accounts. The
Commission aleo decides to establish, after further steps
~described in the Purthar Notice., a uniform system of sccounts for
cable operators. The uniform system of accounts will apply only
to operators that elect to set rates based on a cost of service
showing. A uniform system of accounts will ensure that operacors
accurately and consistently record their revenues, operating
expenses, depreciation expenses, and investment. In reaching
this decision, the Commission notes that accounting records will
serve as the principle source of information on cable operators
that elect cost of service regulation and a uniform system will,
therefore, help keep variations in accounting practices from
unduly complicating cost of service proceedings. -

-
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i The Commission adopts cost
allocation ruleg that require cable operators to assign or
allocate all costs and revenues identified in the summary level
accounting form either to the equipment basket or to one of five
service coSt categories: basic service activitiesg, cable
orogramming service activities, other programming service
aczivities, Cther cable activities, and noncable activicies. To
- 2xT2nt poOsSsible, costs must be directly assigned to the
= gory Ior wnich the cost is incurred. Where direct assignmenc
not possible, cable operatcers shall use allocation standards

rocrated i1n current Section 76.924(e) (f) of the Commission’s
S

Affili I ions: To keep cable system operators
irom engaging in improper cross-subsidization, the Commission
adopts rules governing transactions between cable opéraﬁors and
their affiliaces. -

Procedural Requirements

wing: There
are no threshold requirements limiting the cable systems eligible
for a cost of service showing, except for the two-year filing
- interval described below.

Historic Teat Year: Cost of service showings shall be based
on a historic test year, adjusted for known and measurable
changes that will occur during the period when the proposed rates
will be in effect. The test year should be the last normal
accounting period. In the case of new systems for which no
historic data is available, a projected test year may be used;
the assumptions on which the projected test year are based will
be subject to careful scrutiny.

Cosc of Sexvice Filing Interval: After rates are set under
a cost of service approach, cable operators may not file a new
cost of service showing to justify new rates for two years absent
a showing of special circumstances.

coat of Saxyige Form: The Commission adopts a form to be
used by cable operaters making coet of service showings. The
Commission states that this form will be made available
electronically as soon as possible.

mmm%mz In individual cases, the Commission will
consider the need for special rate relief for a cable operator
that” demonstrates that the rates set by a cost of service
proceeding would constitute confiscation of investment and that
some higher rate would not represent exploitation of customers.
The operator would be required to show that unless it could
charge a higher rate it would be unable to maintain the credit
necessary to operate and would be unable to attract investment.
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The operator would also be required to show that its proposed
rates are reasonable by comparing chem to the rates charged by
similar systems. [In considering whether to grant such a requesc,
rhe Commission will consider the overall financial condition of
rhe cable operator and other factors, such as whether there is 3
realistic threat of termination of service.

Small Systems

The Commission adopts an abbreviated cost of service form
Zor use by small systems, to reduce the administrative burdens of
cost showings for small system operators. The information must
pe certified by the operator as correct subject to audit by the
Commission. The Commission solicits comments on the possibilicy
of exempting small systems from uniform system of accpunps
requiremencs. .

Streamlined Cost Showing for Upgrades

The Commission adopts a streamlined cost showing for
upgrades. Under this showing, operators would be permitted to
adjust capped rates by the amount of the net change in costs on
account of the upgrade. Operators must reflect in rates any
savings associated with upgrades and must apply cost allocation
rules applicable to cost showings generally.

The Incentive Upgrade Plan

The Commission announces an experimental incentive plan that
provides subscribers with assurances that rates for current
regulated services will not be increased to pay for upgrades that
are not needed to provide their current services and provides
cable operators with incentives to upgrade their systems and
offer new services. Specifically, operators will be given
substantial rate flexibility for some established period of time
in secting rates for new services. Operators that elect to
operate under this plan will commit to maintaining rates for
their current regulated services, :-including the basic service
tier, at their curreat level. Operators also will commit to
maintaining at least the same level and quality of service,
inclzding the program quality of their current regulated
services.

Cperators must seek Commission approval before setting rates

for new services pursuant to the plan. New service tiers
comprised of new programming as well as new functions that can be

used with existing tiers are eligible for this plan as long as
they are available and chargeable on an unbundled basis from

existing services.

The plan seeks to give cable operators a strong incentive to
invest in their networks and increase the services they offer to

S



customers. This incentive is generated by giving the operator
broad flexibility in setting the rates for these added services
and capabilities. If the operator invests wisely and introduces
services that meet customer needs, it gains the opportunity to
achieve higher profits. The plan is intended to help achieve the
Cable Act’s goals of setting rates similar to those in
competitcive markets. As in competitive markets, customers are
procected from monopoly rates for established services, but
entresreneurs who successfully introduce new products Or imprcve
the efficiency of their operations are rewarded through higher

profics.

The Commission will entertain requests from operators
seeking to use the plan on an experimental basis, and seeks
comment on whether the plan should be made permanent. The
Commission will accept proposals from operators as of Gne
effective date of its cost rules.

Further Notice of Proposed Rulemaking

Pending completion of cable system cost studies and the
development of experience through the case-by-case evaluation of
complaints, the Commission is adopting the current rules on an
interim basis. The Commission seeks comment on whether the rules

‘should be adopted as permanent.

Among other issues, the Commission seeks comment on whether
11:25% is an appropriate rate of return and on whether it should
adopt an average cost schedule approach for small systems, and
possibly for larger systems as well. The Commission delegates
authority to the Cable Services Bureau to obtain detailed cost
information from cable operacors to help examine this approach.
The Commission also seeks further data, analysis, and comment on
whether to include a productivity factor in addition to an
inflation factor in the benchmark/price cap formula. Based on
the current record, the Commission proposes a 2% productivity
factor.

The uniform system of accounts-preposed by the Commission in
cthe Furthar Magics is derived in part from the system currently
used by the Commission for telephone companies (see Part 32 of
the Commission’s rules), but the Commission seeks to simplify
those rules and adagt them to the cable industry. The Commission
requests that induetry groups work with Commission staff to
develop a proposed umiform system of accounts, with a view
towards completion of a tentative proposal within 180 days. The
Commigsion will then solicit comments from interested parties on
the proposed uniform system of accounts bo!ore adopting a final

version.
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EXECUTIVE SUMMARY

February 22, 1994 _
Implementation of Sections of the Cable Television Consumer
Protection and Competition Act of 1992;
Report and Order and Further Notice of Proposed Rulemaklng
MM Docket No. 93-266 RN

The Comm1551on today adopted a §gggnd_9§dg;_gg
_Igngggg_gg;gmgx;ng in MM Docket 92-266, Implementation of the

Rate Regulation Provisions of the Cable Act of 1992. The Second
_;Qg;_gg_ggggngldgzgglgg modifies, among other things, the
Commission’s previous benchmark approach for determining initial
rates of regulated cable systems. The Commission’'s revised rules
will better ensure that consumers are offered regulated services
at reasonable rates, and will provide incentives for cable
operators to launch new program services and invest in advanced
technology. The modified rate regulations will apply to
regulated rates in effect on and after the effective date of the
new rules; regulated rates in effect before that date will
continue to be governed by the old benchmark system.

The Revised Competitive Differential

The Commission’s revised competitive differential is based
on a strengthening of its statistical and economic model for
estimating the difference between rates charged by noncompetitive
systems and systems subject to "effective comwpetition,®" as that
term is defined in the 1992 Cable Act. The Commission’s model is
based on a survey of industry rates conducted:by Commission staff
in the winter of 1992. The competitive ‘differential represents
the Commission’s best determination of the average amount by
which the rates charged by a cable operator not subject to
effective competition exceed "reasonable” rates.

In response to comments made by petitioners on
reconsideration, and upon further analysis by the staff, the
Commission significantly improved its statistical analyszs of the
1992 survey results. This effort has resulted in a revised
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benchmark formula that is both more accurate and more
sophisticated. The revised benchmark formula will be used to
help estimate the competitive differential and to determine which
noncompetitive systems are covered by the phased .mplementacion

program described above.

In addition, the Commission revised its economic analysis to
better evaluate the record evidence concerning the rates charged
by the three types of systems Congress deemed subject to
effective competition (i.e., systems with penetration rates of
less than 30 percent, systems that face actual competition, and
systems operated by municipalities). In the Rate ;gg adopted
in this docket last April, the Commission computed th \
competitive differential by simply averaging the data for all ot
the systems that meet this statutory definition. On
reconsideration, the Commission determined that the 1992 Cable
Act required it to "take into account" the rates charged by the
three different types of effectively competitive systems in
determining reasonable rates, but did not require it to use the
methodology adopted last spring. In addition, the Commission
determined that its previous methodology understated the
competitive diferential by weighing systems on the basis of the
number of systems, rather than by evaluating which type of system

best illustrates a competitive price.

Under the revised approach for determining the competitive
differential, the Commission computed, and considered, the
competitive differential for each of the three types of systems
deemed subject to effective competition. After analyzing the
various characteristics of the three types of effectively
competitive systems, and exercising its expertise and discretion,
the Commission determined that the best estimate of the average
competitive differential is 17 percent.

The Commission will issue forms upon release of he Order
for use in applying the revised cémpetitive differential to rates
of regulated cable systems. It also will help operators apply
the revised benchmark formula by making Cable Service Bureau
staff available to answer questions and by distribution of a
computerized spread sheet.

Further Competitive Rate Rollbacks

Under the Commission’s revised benchmark regulations,
noncompetitive cable systems that have become subject to
regulation will be required to set their rates at a level equal
to their September 30, 1992 rates minus a revised competitive

{over)
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differential of 17 percent. Cable operators who seek to charge
rates higher than those produced by applying the competitive
differential may elect to invoke cost of service procedures the
Commiss:® >n also adopts today in a separate action.

Although all noncompetitive systems will potentially be
subject to the new competitive differential, the Commission has 2
adopted a phased implemencation program which will give it more '
time to evaluate whether certain noncompetitive systems have
lower than average competitive differentials. These systems
include noncompetitive systems with relatively low prices
(defined as systems whose rates would be below the kanchmark
after subtracting the 17 percent competitive differe tlal from
their September 30, 1992 rates or reducing their rates co the new
benchmark level). The phased implementation program will also
apply to systems owned by small operators (defined for this
purpose as operators serving a total subscriber base of 15,000
or fewer subscribers and that are not owned or controlled by

larger companies) .

{
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While the Commission collects additional cost and price data
about the low priced and small operator systems, such systems
will not be required to reduce their regulated rates immediately '*
by the full competitive differential. Rather, implementation of
the full differential will be stayed pending completion of the
Commission’s cost inquiry. At the same time, to protect
consumers while the cost studies are being conducted, a system
subject to phased implementation will be required to calculate
the extent to which its rate reduction falls short of 17 percent.
This reduction "deficit" will then be offset against any
inflation adjustment pending completion of the cost studies.

The ?rico Cap Governing Cable Service Rates

Calculstion of External Costs. In addition to revising the
benchmark formula and the competitive differential used in
setting initial regulated cable rates, the Commission adopted
rules to simplify the calculations used to adjust those rates for
inflation and extermal costs in the future. Under current rules,
operators may adjust their regulated rates annually by inflation
and up to quarterly by the net change in external costs. Any
change in external costs must also be measured against inflation
and adjusted for the corrected inflation rate. To simplify these
rate "‘adjustments, the Commission has separated the inflation
adjustment from the external cost adjustment. This refinement
will reduce the administrative burden associated with seeking a
rate increase. A form to be released with the Order will set
forth the specific steps for making these calculations.
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ri Attachm . The Commission also

determined to treat increases in compulsory copyright fees
incurred by carrying distant broadcast signals as external costs
in a fashion parallel to increases in the contractual costs for
nonbroadcast programming. The Commission will not, however,
accord external cost treatment to pole attachment fees.

"A La Carte®" Packages

The Commission also revised its regqulatory treatment of
packages of "a la carte" channels. 1In its April 1993 Rate Order,
the Commission exempted from rate regulation the price of
packages of "a la carte" channels if certain conditidns \were met.
On reconsideration, however, the Commission determined that its
rules governing the provision. of "a la carte" channels in a
package should be refined to better ensure that the marketing of
channels in this fashion is designed to enhance subscriber choice
rather than evade rate regulation. When assessing the
appropriate regulatory treatment of "a la carte" packages, the
Commission will consider certain factors, among other
considerations, that would suggest that packages should not
qualify for non-regulated treatment, including : whether the
introduction of the package avoids a rate reduction that
otherwise would have been required under the Commission’s rules;
whether an entire regulated tier has been eliminated and turned
into an "a la carte" package; whether a significant number or
percentage of the "a la carte® channels were removed from a
regulated service tier; whether the package price is deeply
discounted when compared to the price of an individual channel;
and whether the subscriber must pay significant equipment or
other charges to purchase an individual channel in the package.
In addition, the Commission will consider factors that will
reflect in favor of non regulated treatment such as whether the
channels in the package have traditionally been offered on an "a
la carte" t.sis or whether the subscriber is able to select the
channels that comprise the "a la carte® package. " A la carte"
packages which are found to evade rate regulation rather than
enhance subscriber choice will be treated ‘as regulated tiers, and
operators engaging in such practices may be subject to
forfeitures or other sanctions. This process will be conducted on
a case-by-case basis. "

Small Systems

-

The Commission also lifted the stay of rate regulation for
small cable systems, which were defined as all systems serving
1,000 or fewer subscribers. Thus, as of the effective date of
the Commission’s new rules, noncompetitive, small systems will be

(over)
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subject to rate regulation. (The Commission will entertain
requests for extensions of time to comply if operators of small
systems meet certain showings requirements). To reduce the
regqulatnry burdens, particularly the equipment cost calculations,
that rate regulation imposes on small systems, the Commission
also adopts two types of administrative relief for small systems.

First, the Commission suspended, pending development of
average equipment cost schedules, the requirement for unbundling
equipment and installation charges, and permitted a simple
across-the-board reduction ir: each individual regulated rate
separately billed by the operator. This relief allows oberators
of such systems to reduce their overall rates and the rate for

each regulated component (programming or service) by the revised y
competitive differential, without the need to complete a Form 393 i%{
or to prepare a cost-of-service showing. This administrative

relief is available to independently owned small systems and
small systems owned by small operators. The Commission defined a
small operator for purposes of obtaining administrative relief

as an operator that has 250,000 or fewer total subscribers, owns
only systems with fewer than 10,000 subscribers each, and has an
average system size of 1,000 or fewer subscribers.

Second, the Commission decided to permit larger operators of
small systems to use the average equipment costs of its small
systems in setting rates in individual franchise areas. The
Commission defined a larger operator of small systems as one that
owns more than one cable system, one of which has 1,000 or fewer
subscribers, and is not a small operator as defined above.

The Commission also determined that it would later provide
additional administrative relief for small systems by developing
an average equipment cost schedule that can be used by all small
systems to unbundle their equipment and installation revenues and
rates. The cost schedule will be based on industry-wide figures
derived . from the Commission’s cost survey)(to be conducted over
the next twelve to eighteen months.) Such a schedule will
ultimately be made available for use by all operators as part of
the Commission’s efforts to simplify its procedures.

Adjunt-nti to Capped Rates for
. Addition and Deletion of Channels

In the , the Commissiocn also adopted
a methodology for determining rates when channels are added to or
deleted from regulated tiers. This methodology is similar to the

third alternative proposed in the Third Further NPRM.

{over)



-6-

In order to determine rates following the addition or
deletion of channels, each operator, after applying the revised
competitive differential, will adjust its per channel rates to

reflect the proportionate decrease in per channel rates captured

by the Commission’s rate survey, based on the total number of

regulated channels. Under this approach, cable system operators
must pass on to subscribers the efficiencies and economies of
scale that arise as operators add channels to their systems.

The Commission also will treat programming costs as external

costs, to be calculated under the methodology described in the
Rate Order as modified by our Recongideration QOrders. Thus,
operators may recover the full amount of programmlng\expenses
associated with added channels. This will help promote-the
growth and diversity of cable. programming to the benefit of
subscribers, cable operators, and programmers. Operators may
also recover a mark-up on their programming expenses. -

The Commission stated that its methodology will provide a
ready way for operators to determine rates when new programming
"services are added to regulated offerings and will not be unduly
burdensome for subscribers, operators, and regulators. It is
also fully consistent with the revised approach to setting
initial regulated rates, can be used for deletions of channels
and moving channels among regulated tiers as well as for channel
additions, and protects subscribers on one tier from having their
rates raised by changes on other tiers. Cable operators will use
an FCC Form, to be released with the text of the Commission
decision, to adjust capped rates when channels are added to or
deleted from regulated tiers, and to make extermnal cost and

inflation adjustments.

Adjusting Capped Rates for Cable Systems
Carrying More Than 100 Channels

Finally, in the Fifth Notice of Pronosed Rulemaking, the
Commission seeks comment on whether it should establish a
benchmark methodologyifor adjusting capped rates when a cable
system carries more than 100 regulated channels, and if so, what

that methodology should be.
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Executive Summary

THIRD ORDER ON RECONSIDERATION IN CABLE RATE REGULATION
AND TIER BUY-THROUGH PROCEEDINGS \
(MM DOCKET NOS. 92-266 AND 92-262) s

Today the Commission adopted a Third Order on Recensideration in MM Docket Nos. 92-
266 (Rate Regulation) and 92-262 (Tier Buy-Through Provisions), Impiementation of
Sections of the Cable Television Consumer Protection and Competition Act of 1992.

This notice summarizes the actions taken in the Third Order on Reconsideration.

1. . The 1992 Cable Act provides for regulation of cable secvices where a cable system does
not face “effective competition,” and the Act provides three specific tests for determining
which systems face effective competition. Ths second st finds effective competition where
there is at least one altermative multichenne! service provider that reaches at least S0% of the
househoids in the franchiss area, and at least 15% of the housebolds in the franchise area
subscribe to such aiternative service(s).

The itern adopted todey affirmms the Commission’s rules for determining the presence of
effective competition, as adopted on April 1, 1993, in the following ways:

* the subecribership of competing cewitichannel disaributors will be considéred on 2
cumulative basis 0 dstamming if it cncesds 15%, but oaly the subscribers 0
multichennel previdass that offer programmaing 1 at least 50% of the howssholds in
the franchise ares will be included in this cumuiative measurement;

* Sasliits Master Asteuma Television Sysssms (SMATV) and Saseilite Television
Receive Ounly (TVRO) subscribership in an area may both be counted, generaily,
toward meeting the 15% test, since satellite service is generally available from at least
of these complementary sources; and



2. This Order clarifies that. for purposes of all three parts of the 1992 Cable Act's
definition of effective competition, housing uaits that are used solely for seasonal, occasional
or recreational use should not be counted. Therefore, a system will not be exempted from
rate regulation as a "low penetration” system if the reason for the low penetration rate is that
a large number of the households are unoccupied.

3. With regard to the 1992 Cable Act’s requirement thac cable operators have a rate
structure that is uniform throughout the cable system's geographic area, the Order reaches

the following decisions:

* cable operators may offer nonpredatory bulk discounts (o multipie dv)‘clling units
(MDUs) if those discounts are offered on a uniform basis to buildings of the same
size with contracts of similar duration. Rates cannot be negotiated individually with

MDUs; AR

* cable operators’ existing contracts with MDUs are grandfathered to the extent they
are in compliance with rate regulation; and

* the uniform rate sttucture requirement applies to all franchise areas, regardless of
whether the cable system is exempt from rate regulation because of the presence of
effective competition. Therefore, a cable operator charging competitive ratas where it
is subject to effective competition is prohibited from charging higher rates eisewhere.

- 4. The tier buy-through provision of the 1992 Cabie Act prohibits cable operators
from requiring subscribers t0 purchase anything other than the basic service tier in order to
obtain access to programming offered on a per-chasnsl or per-program basis. The Ovrder
affirms that this provision applies to all cable systems, including those that are not subject 0
rate regulation.

5. This Order takes the following actions with regard to the process of certifying
local franchising authorities to regulate cable service:

* it affirms the Commission’s decision that, at this time and in most circumsmaces, it
wﬂmmeb«uaﬁhmMﬁmmhﬂe

chosen not to regulets rases; )

* it affireas the Commission's desermination that franchising authorities seeking to
have the Commission regulate basic rases must demonstrate that proceeds from their
franchise fless will not cover the costs of race regulation;

-* it allows franchising authorities to volunearily withdraw their certifications if they
determine that rase regulation is no longer in the best interest of local cable
subscribers and they have received no coasideration in exchange for their decision (0
decertify;



* it affirms the Commission's jurisdiction over basic rates when a franchising
authoritys certification is denied for lack of legal authority or for failure to adopt
regulations consistent with the Commission’s rate rules; and

* it allows a franchising authority to cure any nonconformance with the
Commuission’s rules that does not involve a substantial or material regulatory conflict
before the Commission revokes its certification and assumes jurisdiction.

6. The Order takes the following actions with regard to franchising authonncs basic
rate regulation:

* establishes procedures whereby the Commission will make cost detemumnons for
the basic service tier, when requested by local franchising authorities\ in'an effort to
assist franchising authorities whosc limited resources may preclude conducnng cost-

of-service proceedings;

« affirms franchising authorities’ right to order cable companies to provide refunds
upon a determination that basic tier rates are unreasonable;

* clarifies that franchising authorities may delegate their race regulation
responsibilities to a local commission or other subordinate entity, if so authorized by
state and/or local law;

* affirms-the Commission’s decision that cable operators may not enter into
settiement agresments with franchising sstherities cutside the scope of the
Commission’s rass reguistions, but states that the perties may stipulate to any facts for
which there is a basis in the record;

* clarifies that framchising authorities are emgitled t0 request informatioa from
the cable operaser, including propriswary infermation, that is reasonsbly
DECessary 10 suppeit assertions made by the cabls operator on Form 393 as
well as thoss mads in 2 cost-of-servics showing, but modifies the
Comsp*uhmuﬂmym
bydmnﬁh“ﬂwmﬂmphm

* clarifies that, 0 the exment that franchiss fess are calculessd as 2 percentage of gross
reverues, famshising suthorities must prompely retara overpayments of fraachise fees
to cable opesators that result from the cable operator’s nswiy-diminished groes
revenues after refands (or allow cable operators to deduct such overpayments from
future paymeass);

* reminds franchising authorities that they may impose forfeinures and fines for
violations of their rules, orders, or decisions, inciuding the failure to file requested
information, if permitted under state or local law; and

-3-



* modifies the Commission’s rules to require that cable operators comply with
franchising authorities’ requests for information. as well as those made by the
Commission.

7. The Order takes the following actions with regard to Form 393 (filed by cable
operators with thetr local franchising authority once that authority has certified to regulate
cable service. and with the Commission in response t0 a subscriber complaint):

* nforms franchising authorities that, if a cable operator fails to file a Form 393,
they may deem the operator in default, find that the operator’s rates are unreasonable,
and order appropriate relief, such as a refund and a prospective rate reduction:

* informs franchising authorities that they may order a cable operatar @ ﬁlc
supplemencal information if the cable operator’s form is facially mcornplc(e or lacks

supporting information, and the franchising authority’s deadline to rule on the
reasonableness of the rates will be suspended pending the receipt of the additional

information;

* prohibits filings on anything but an official FCC Form 393 or a photocopy, orders
5 ‘ cable operators that have filed on 2 nosn-FCC form with the Commission to refile on
i an official form witchin 14 days after the effective date of this Order, and entities the
franchising authority to similarly order a refiling by a cable operator that has filed on
a non-FCC form within 14 days from the effective date of this Order; and

* reminds franchising authorities that they have the discretion to resolve questions or
ambiguities regarding the application of the rass-estting process to individual
circumstances and that, if challenged on appeni, the Commission will defer to the
franchising authority’s decision if supported by a ressonsble basis.

8. mq&wmmmmmm cable operators
disclose costs and fess, but cable operaors advertising for multiple systems oa a regiomai
busmyadwamdamlmdm mmmmufm
cach area.

9. mmmmm-”m«mam
Commission’s rase reguistiens and tier buy-through prohibition, such as:

* moving groups of programming offered in tiered packages t0 a la carte;
- coﬂapthmkblatimofmiqomemtier:
* charging for services previously provided without extra charge




* charging for services previously provided without extra charge

(e.g. routine services, program guides) unless the value of that service, as now
reflected in the new charges, was taken out of their basic rate number when
calculating the reduction necessary (o establish reasonable rates.

« assessing downgrade charges for service packages that were added without a
subscriber’s explicit consent.

10. The order recognizes that the 1992 Cable Act provides that the Commission and
the states have concurrent jurisdiction to regulate cable operators’ negative option billing
practices and that the 1992 Cable Act does not preempt the states from regulating those
practices under state consumer protection laws. AN

11. The Order makes the following determinations with regard to equipment and
installation:

* the rate-setting process aiready reflects promotiosal costs and seasonsl maintenance
costs; therefore, rates may not be raised o reflect such costs; and

* 0o special schedule for caicuiation of charges for home wiring is nseded when that
wiring is offered for sale to subscribers upon termination of cable service.

Action by the Commission February 22, 1994, by Third Order on
Reconsideration (FCC 94-__ ). Chairman Hundt, [etc.]
-FCC-

News Media Commct: Karen Watson or Susen Sallet a¢ (202) 632-5050
Cabile Services Duresn contacts: Amy J. Mum)ummm
Buchanan at (202) 416-1170.
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The Honorable Reed H. Hundt

Chairman

Federal Communications Commission \
1919 M Street, N.W.

Washington, D.C. 20554

,

Dear Chairman Hundt:

Last fall following implementation of the rate regulation
provisions of the Cable Act of 1992, I was alarmed to discover
that rates for many of my constituents increased. It appeared

that the intent of Congress to protect consumers from unjustified
rate increases had not been achieved through the regulations. 1In

response, in September of 1993, I joined 128 of my colleagues in
expressing our view to Chairman Quello that the Commission must
take additional action to adjust its regulations to ensure that
rates more genuinely reflect competitive market rates.

I write to offer my full support for your efforts to redraft

rate regulations to more accurately mirror competitive rates as
promised under the Cable Act. While I am fully aware of the
pressures you are facing from those interested in maintaining
monopoly rates, I urge you to act to protect consumers by
ensuring that regulated rates reflect what would be charged in a
competitive marketplace.

Congress passed the Cable Act to encourage competition to
protect consumers until competition develops in their town. I
encourage you to implement rate regulations that fully reflect
competition and give consumers the relief required by the Act.

Sinciisly,
Joseph P. Kennedy/II
MEMBER OF CONGRE

JPK/jnm
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